I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs

Under Chapter 7
CASEYVI LLE | NVESTMENTS, | NC. ,

)
)
) No. BK 90-30413
Debtor(s). )
)
CASEYVI LLE | NVESTMENTS, |Nc.,g Adv. No. 91-3003
Pl ai ntiff, )
)
VS. )
)
THE STATE OF ARKANSAS, et al.))

)
Def endant s. )

OPI NI ON

Caseyville Investnents, Inc. ("debtor") filed a Chapter 7
bankruptcy petition on May 16, 1990. On February 13, 1991, debtor
fil ed an adversarial conplaint, pursuant to 11 U S. C. 8505,! seeking a
determ nation by this Court as to t he anount of road use and/ or not or
fuel tax owed to various states. Debtor seeks both nonetary and
declaratory relief. Specifically, withregardtothe State of Georgi a,
debt or asks the Court to determ ne that debtor paid an excess of
$376. 73 infuel taxes, and to order the State of Georgiato repay that
anmount to the bankruptcy estate. Wthregardtothe State of Nebraska,
debtor alleges that it does not owe the $331.96 tax assessed by

Nebraska on the basis that it didnot operateinthat state duringthe

!Section 505 provides that "the court nay determ ne the anmpunt
or legality of any tax, any fine or penalty relating to a tax, or any
addition to tax, whether or not previously assessed, whether or not
pai d, and whet her or not contested before and adjudi cated by a
judicial or admnistrative tribunal of conpetent jurisdiction."™ 11
U. S.C. 8505(a).



period for which the tax was

assessed. Nebraska filed aclaimw th Western Surety Conpany, the
underw iter of bonds guaranteei ng paynent of the taxes in question, and
has recovered the $331.96 it al |l eges debtor owes. Wthregardtothe
St at e of Tennessee, debtor asks the Court to determnethat its total
liability to Tennessee for hi ghway fuel taxes is $57.28. Tennessee has
I i kewi se demanded paynent fromWestern Surety Conpany, but apparently
has not yet been paid.

The Tennessee Depart nent of Revenue and t he Geor gi a Depart nent of
Revenue have each filed a notion to dism ss debtor's conpl aint,
contendi ng t hat state governnents and their departnents are entitledto
soverei gnimmnity pursuant tothe el event h anendnent of the United
States Constitution. The sane i ssue has been rai sed i n a Speci al
Appear ance fil ed by t he St ate of Nebraska. The questionthis Court
must resol ve, therefore, i s whether the States of Georgi a, Nebraska and
Tennessee are imune froma suit that seeks both nonetary and
decl aratory relief.

Section 106 of the Bankruptcy Code governs the question of
sovereign imunity and provides as foll ows:

(a) Agovernnental unit i s deemed to have wai ved
sovereign immunity with respect to any claim
agai nst such governnental unit that is property
of the estate and that arose out of the sane
transaction or occurrence out of which such
governnmental unit's claim arose.

(b) There shall be of fset agai nst an al | owed
claimor interest of a governnental unit any
cl ai m agai nst such governnmental unit that is

property of the estate.

(c) Except as providedin subsections (a) and
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(b) of this section and notw t hstandi ng any
assertion of sovereign inmunity--

(1) aprovisionof thistitlethat contains
"creditor", "entity", or "governnmental unit"”
applies to governnent al
units; and

(2) a determ nation by the court of an

i ssue arising under such a provision binds
governnmental units.

11 U. S. C. 8106. The mpjority viewis that subsections (a) and (b) of

section 106 condition the wai ver of sovereigninmunity uponthefiling

of a proof of claim 2Collier onBankruptcy 41106.02 at 106-5 (15th

ed. 1991).2 Likewise, in Hoffman v. Connecticut Dept. of |Incone

Mai nt enance, 492 U. S. 96, 109 S. Ct. 2818, 106 L. Ed. 2d 76 (1989), the

Suprene Court held that section 106(c) does not permt nonetary
recovery froma state that has not filed a proof of claim |d. at 102.

| nHof f man, t he bankruptcy trustee filed a "turnover" conpl ai nt
pursuant to section 542(b) of the Bankruptcy Code, as well as a
conpl aint to avoid a preferential transfer pursuant to section 547(b)
of the Code. Each conpl aint was fil ed agai nst the State of Connecti cut
and sought nonetary relief. The Court initially notedthat neither
section 106(a) nor section 106(b) provided a basis for thetrustee's
actions sincethe State of Connecticut had not filed a proof of claim
Id. at 101. In explaining why section 106(c) |ikew se precl udedthe

trustee fromobtai ning nonetary relief fromthe State of Connecti cut,

This is true despite the fact that the section, as finally
enacted, "omtted | anguage in a prior version of section 106(a) and
(b) expressly requiring that a governnmental unit nust file a proof of
claimbefore a waiver is deenmed to have occurred.” 2 Collier on
Bankruptcy 9106.02 at 106-5.




the Court reasoned:

The | anguage of 8 106(c)(2) is nore indicative of
decl aratory and injunctive relief than of
nonet ary recovery. The cl ause echoes t he wor di ng
of sections of the Code such as 8§ 505, which
provi des that "the court may det er m ne t he anount
or legality of any tax," 11 U.S.C §8505(a)(1),
a determ nation of anissue that obvi ously shoul d
bi nd t he governmental unit but that does not
require a nonetary recovery froma State. W
t herefore construe 8 106(c) as not aut hori zi ng
nonetary recovery fromthe States. Under this
construction of 8§ 106(c), a State that files no
proof of claim would be bound, |ike other
creditors, by di scharge of debts i n bankruptcy,
i ncluding unpaid taxes, but would not be
subj ected to nonetary recovery.

Id. at 102 (citations omtted).

Inthe present case, neither Georgia, Nebraska nor Tennessee fil ed
a proof of claim Therefore, as debtor readily concedes, the Suprene
Court's decision inHoffman bars debt or fromobtaining nonetary relief
fromthose states. See Debtor's Brief in Responseto Motionto D sm ss
at p. 4. It is equally clear, however, that debtor is entitledto
declaratory relief--that is, the doctrine of soverei gninmunity does
not prohibit this Court fromdeterm ni ngthe anount of taxes owedto
t he St at es of Georgi a, Nebraska and Tennessee. Not only does section
505 of t he Bankruptcy Code specifically provide that "the court may
det erm ne t he anount or legality of any tax," 11 U. S. C. 8505(a), but
the Supreme Court in Hof f man expressly stated that section 106(c)(2)

"Is nore indicative of declaratory and i nfjunctive relief than of

nonetary recovery." Hof fman v. Gonnecti cut Dept. of | ncone Mai nt enance,

492 U. S. at 102 (enphasis added). See also In re Brooks Fashion

Stores, Inc., 124 B. R 436, 442 (Bankr. S.D.N. Y. 1991) (el eventh




amendnent precl udes a debtor's affirmati ve nonetary recovery agai nst a
st at e agency t hat has not filed a proof of claim but does not prevent
a bankruptcy court fromdi schargi ng a debt owed to a st at e agency, even
inthe absence of the state agency having filed a proof of claim; |Ln

re Sharon Steel Corp., 119 B.R 502 (Bankr. WD. Pa. 1990) (Hof f man

deci si on establ i shes that a bankruptcy court can det erm ne t he anount
or legality of any tax). Insum under section 106(c) and t he Suprene
Court's decisioninHoffman, this Court has jurisdictionto determ ne
t he anobunt and | egal ity of debtor's tax obligations tothe defendant
states as requested in debtor's conpl aint.

Accordingly, I'TIS ORDEREDt hat the notions to dism ss filed by
t he St at es of Georgi a and Tennessee are GRANTED | N PART (to t he ext ent
t he conpl ai nt seeks nonetary relief) and DENIED | N PART (to t he ext ent
t he conpl ai nt seeks declaratory relief). The State of Nebraska's
request, rai sedin a Special Appearance, to di sm ss debtor's conpl ai nt
for nonetary relief i s GRANTED. Nebraska's request to di sm ss debtor's

conplaint for declaratory relief is DENI ED.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: June 10, 1991




